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Virginia Income Tax Treatment of Same-Sex Marriage'\

el
On September 16, 2013, the Internal Revenue Service published Revenue%ng 2013-
17, 2013-38 I.R.B. 201, which provides that same-sex couples willbe@ed as married
for federal tax purposes if they were legally married in a state tha izes same-sex
marriage, regardless of whether such couples lives in a jurigey that recognizes
same-sex marriage. This ruling was issued in response cent U.S. Supreme
Court decision in U.S. v. Windsor, 133 S. Ct. 2675 (2013).Q

Because Virginia’s income tax law generally conf deral income tax law, the
marital status of a couple for Virginia income tgx p ses is historically based on
whether the couple is considered married for f | income tax purposes. However,
Article I, 8§ 15-A of the Constitution of \j g% d Va. Code § 20-45.2 specifically
prohibit the recognition of any marriag Vir other than a marriage between one
man and one woman. To determine the impgct of Revenue Ruling 2013-17 on Virginia
income tax returns, the Virginia Departfgent of Taxation (“the Department”) sought legal
advice and was advised that Agicle T8 15-A of the Constitution of Virginia and Va.
0

Code 8§ 20-45.2 require VirgiRia o% orm from the federal income tax treatment of
same-sex marriage. 6

Accordingly, same-sex
married taxpayers fili
returns as single i [
Virginia income

@1 couples who file federal income tax returns jointly, or as
rately, will be required to file their Virginia income tax

s. This policy may potentially impact a number of items on
ns, including the following:

ndard and itemized deductions,

o Fit &atus,
o% -the-line deductions,
%é rsonal and dependency exemptions, and

¢ Virginia tax credits for low-income taxpayers.

This Tax Bulletin provides an overview of some of the required adjustments same-sex
married couples must make when filing their Virginia income tax returns as single
taxpayers. In addition, this Tax Bulletin briefly covers adjustments that must be made
by businesses that claim deductions for certain expenses incurred for same-sex
partners of employees.
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Impact on Virginia Individual Income Taxpayers

As a result of Revenue Ruling 2013-17, same-sex married couples will now file their
federal tax returns either jointly or as married individuals filing separately. Since same-
sex couples that are legally married in other states are considered unmarried for
Virginia income tax purposes, such individuals must file their Virginia income tax returns
as single taxpayers, regardless of whether they filed joint or separate federal retyrns.
Because the computation of an individual’s Virginia taxable income begins wit or
her federal adjusted gross income (“FAGI”) pursuant to Va. Code § 58.1-322, affecyed
individuals must create pro forma federal returns using a filing status of either¥gindte” or

‘head of household” and must account for expenses and other factors arate
basis. The recalculated FAGI and other tax attributes from the pro forma ral return
must then be used when filing the single Virginia income tax return to dgtermine Virginia
taxable income. . 6

The IRS issued a news release related to Revenue Ruling 2Q1 viding that same-
sex married couples may, but are not required to, file origi ended returns using
a married filing status for federal tax purposes for one or ior tax years still open

federal policy, same-sex married couples may not fi al or amended returns using
a married filing status for Virginia tax purposes forsny able year.

Recalculation of FAGI @
retur

Same-sex couples who file federal jointly or as married taxpayers filing

separately must recalculate their F or Virginia purposes as if their federal income

tax returns were prepared usingﬁ% atus of either “single” or “head of household.”
u

under the statute of limitations. Since Virginia dec%‘ m the newly established

Using a different filing statusqnay ntfally impact the ability of affected taxpayers to
claim certain above-the-line& ctions for Virginia income tax purposes. This is
because many deduction claimed only by a taxpayer if they are related to the
taxpayer, his or her $g , and his or her dependents. Those above-the-line
deductions most likel Q o affected by a change in taxpayer filing status include the
following:

e Th e%savings account deduction,
o T -employed health insurance deduction,
. dividual retirement account deduction,
e deduction for interest on educational loans, and
Q e deduction for tuition and fees.

In*eldition, alimony and separate maintenance payments made pursuant to a valid
divorce decree or separation agreement between former same-sex spouses may
potentially be deducted for federal purposes but cannot be deducted for Virginia
purposes. Since Virginia does not recognize same-sex marriage, the deduction of
alimony and separate maintenance payments between former same-sex spouses is not
permitted for Virginia income tax purposes. Accordingly, individuals making such
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alimony or separate maintenance payments must include these amounts as income on
their pro forma federal returns.

Standard Deductions

Any taxpayer who does not itemize deductions for federal purposes may claim a
standard deduction in the computation of Virginia taxable income. Pursuant to, Va.
Code § 58.1-322(D)(1)(b), the amount of the standard deduction is $3,000 for i gle
taxpayers and $6,000 for married taxpayers filing jointly. Same-sex married cou
who do not itemize deductions on their joint federal returns must clalm th aﬂda
deduction for single taxpayers on their individual Virginia returns.

ltemized Deductions

.
Pursuant to Va. Code 8§ 58.1-322(D)(1) and 23 VAC 10-110-1x’Z taxpayer who
itemizes deductions for federal income tax purposes must @l e deductions for
Virginia income tax purposes. The amount of Virginia iterf\ uctions is generally
equal to the amount of itemized deductions allowed fo al purposes, less the
federal deduction for state income taxes. Since Vj i onforms from the federal
recognition of same-sex marriage, same-sex marrip es who itemize deductions
r

on their joint federal returns must recalculate ¢heirNtemized deductions as single
taxpayers on their pro forma federal returns. Th
filing the single Virginia income tax

the pro forma federal return must then be yse

return to determine the amount of Vir&t ized deductions. Any taxpayer who
itemizes deductions on his or her federal ret®n may not claim a standard deduction on
his or her pro forma federal return or Yifginia income tax return.

Iculated itemized deductions from

This tax treatment is similarqo t epartment’s policy regarding traditional married
couples in cases where one use is a Virginia resident and the other spouse is a
nonresident. For such ¢ an itemized deduction may only be claimed by the
spouse who can acco he corresponding expense. Same-sex couples may not
allocate itemized ded between each partner in proportion to his or her income.
Same-sex couples eparately account for their expenses and only the individual

who can accoun articular expense may claim the corresponding deduction on his
or her pro for ral return.
Person ependency Exemptions

t&Va. Code § 58.1-322(D)(2), taxpayers may claim a deduction of $930 for

sonal exemption they are permitted to claim for federal income tax purposes.
T yers who are blind or who are age 65 or older may claim an additional $800
exemption. Same-sex married couples, required to file their Virginia returns as single
taxpayers, may not claim their partner’s personal exemptions.

Same-sex married couples with one or more dependents must determine which partner
will claim their dependents’ personal exemptions for Virginia income tax purposes.
Specifically, if a dependent is a “qualifying child” of a same-sex married couple under

3
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I.R.C. 8§ 152(c), either parent, but not both, may claim a dependency deduction for the
qualifying child on his or her Virginia income tax return. If both same-sex parents claim
a dependency deduction for the child on their income tax returns, the child will be
treated as the qualifying child of the parent with whom the child resides for the longer
period of time during the taxable year. If, however, the child resides with each parent
for the same amount of time during the taxable year, the child will be treated as the
qgualifying child of the parent with the higher adjusted gross income. This poligy is
consistent with the federal policy for dependents of same-sex married couples file
their federal returns using a married filing separately status. ,

Only the same-sex partner who claims his or her dependent’s personal exem may
claim an adjustment to his or her Virginia adjusted gross income for an;&loyment-
related child and dependent care expenses incurred on the depgndent’s behalf.
Pursuant to Va. Code § 58.1-322(D)(3) and 23 VAC 10-110 e amount of
employment-related expenses allowed for computing the federa nd dependent
care credit may be deducted from Virginia adjusted grosg i when computing
Virginia taxable income. The deduction is limited to t expenses used in
computing the federal credit. I\

Virginia Tax Credits for Low-Income Taxpayers %0

Pursuant to Va. Code § 58.1-339.8, taxpayer% a family Virginia adjusted gross
income at or below the corresponding a % d in the federal poverty guidelines
may claim a Virginia income tax credi% $300 each for themselves and any
dependents claimed on their Virginia income%Nax return (“the Tax Credit for Low-Income
Individuals”). For purposes of this,%it, “family Virginia adjusted gross income” is

defined as “the combined Vingi justed gross income of an individual, the
individual's spouse, and any ers aimed as a dependent on the individual’s or his
spouse’s income tax return fo&taxable year.”

When a same-sex mar ple files their separate Virginia income tax returns, each
partner must determi ether his or her family Virginia adjusted gross income,
excluding the inco e other partner and any dependents claimed by the other
partner for Virgind@ | e tax purposes, is at or below the corresponding amount in the
federal pove elines.  Accordingly, the adjustment of filing statuses and
dependenc ptions for Virginia income tax purposes could potentially impact
eligibilit Tax Credit for Low-Income Individuals.

iQQ e Tax Credit for Low-Income Individuals, taxpayers eligible to claim the
% arned Income Tax Credit (“EITC”) may instead claim a Virginia income tax
cragit equal to 20 percent of the federal credit (“the Virginia EITC”). To determine any
amount of the Virginia EITC, same-sex married couples must determine the amount of
federal EITC that they would have been eligible to receive if they had filed their federal
returns using either a “single” or “head of household” status. Such individuals are
permitted to claim the Virginia EITC in an amount equal to 20 percent of the federal
EITC as redetermined for Virginia income tax purposes, based on the separate income
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and dependency deductions claimed by each partner on his or her pro forma federal
return.

Withholding Virginia Income Tax

Same-sex married couples who are required to file their Virginia income tax returns as
single individuals must claim the proper amount of withholding allowances on Form, VA-
4, Personal Exemption Worksheet. Consider, for example, a same-sex married ple
with one dependent child. Assuming that both same-sex partners are wage earrgrs
and that they file a joint federal return, each partner would generally clai eddonal
allowances for himself, his spouse, and his dependent child on feder W-4.
However, when completing Form VA-4, neither partner may claim an e%ion for a
spouse, and only one partner, but not both, may claim an exemption the dependent
child.

0\
Impact on Virginia Business Deduc 'o®\'

In addition to the impact on individual income taxpayers, §ihgifia’s deconformity from
the federal recognition of same-sex marriage may i the business deductions
of certain corporations, pass-through entities, an proprietorships. Under the
newly established federal policy, employers may cfaim &federal deduction for payments
of fringe benefits to employees’ same-sex spo%sand dependents. Since Virginia
does not recognize same-sex marriage& inesses must adjust the deductions

they claim for Virginia income tax purpo C ingly.
Fur, Instructions
The required adjustments thaf sa arried couples and certain businesses must

make when filing their Virgirg
items identified in this Tax
on the facts and circum

\ncome tax returns include, but are not limited to, the
. Additional adjustments may be required, depending
surrounding each affected taxpayer’s unique situation.

Prior to the 2014 @ ason, the Department will release additional guidelines for
affected individ d businesses that file Virginia income tax returns. Such
guidelines willpe g@sted on the Department’s website. For more information, please
O} iC® of Customer Services at (804) 367-8031 or the “Live Chat” service on
Qs website. This Tax Bulletin, along with other reference documents, is
line in the Laws, Rules and Decisions section of the Department of
ebsite, located at www.tax.virginia.gov.

the Deparig

availa %
&
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